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Arguments for Pre-Appeal Brief Review 

This communication is responsive to the Office Action of January 26, 2010. 
Applicant requests review of the rejections in the above-identified application. 
No amendments are being filed with this request. 
This request is being filed with a notice of appeal. 

The review is requested for the reasons stated herein. No more than five (5) 
pages are provided. 

I Claims 1-5, 8-12, 25-27, 29-34, and 38 were rejected under 35 USC §1 02(b) as 
purportedly being anticipated by Christenson et al. 

Independent Claim 1 

The rejection is improper because each and every claimed element has not 
been found as required by MPEP 2131 and 35 USC 102. The examiner relies on 
Christenson, which discusses processing jobs based on the priority of the job . Claim 
1, however, recites controlling access requests " by metering access to data within a 
first predefined region within the storage device and by allowing unmetered access 
to data within a second predefined region ." Thus, what is metered and unmetered is 
dependent upon the predefined regions within the storage device, not the job 
priority. This is a clear error in fact. A prima facie rejection has not been established 
and the rejection should be reversed. 

The controller of Christenson is not configured to allow metered access to 
one region and unmetered access to another region. This is not taught or 
suggested. The examiner relies on col. 12, lines 15-32 of Christenson (Final OA, 
page 13) as allegedly teaching these features. The cited text states: 

Prioritizing Requests 

In addition to the DASD partitioning discussed above, requests for the 
data are dependent upon the priority of the job or task of the overall 
application in accordance with another aspect of the present invention. 
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To that end, at execution of a particular program or application, jobs or 
tasks associated with the application are designated as high priority or 
low priority. Requests for HOT data from high priority jobs are handled 
first. Next, requests for COLD for a high priority job is handled. Not 
until all the data for the high priority job has been accessed will a 
request for HOT data for a low priority job be handled . Finally, the 
request for COLD data from a low priority job is handled. In that way, 
the priority of the job will dictate the data access and the designation of 
the requested data as HOT or COLD will also affect the prioritization of 
data access. 

(col. 12, lines 15-32) (Emphasis added) 

Hence, Christenson discusses the following order: 

1. Requests for data are dependent on the priority of the job (not a 
region). 

2. First process high priority jobs that access HOT data (regardless of 
region). 

3. Next, process high priority jobs for COLD data (regardless of region). 

4. When all high priority jobs are processed, then return to the HOT data 

and process a low priority job for HOT data. 

5. Lastly, low priority jobs that access COLD data are processed. 

The disclosed process fails to teach or suggest "unmetered access to data 
within a second predefined region within the storage device " as claimed. HOT data 
in Christenson is not given unmetered access because access to HOT data from a 
low priority job is delayed in favor of access to COLD data from a high priority job. A 
particular "region" is not involved or considered in the process of Christenson. 
COLD data is also not specifically metered or given unmetered access. Christenson 
flip-flops between accessing HOT data and COLD data based on job priority , not 
based on predefined regions within the storage device. Therefore, no predefined 
region in Christenson is given unmetered access as claimed and no predefined 
region is given metered access. The examiner has made a clear error and a prima 
facie anticipation rejection has not been established. 
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The examiner attempts to read Christenson onto the claim language by (1) 
ignoring the entire teachings of Christenson and (2) by misinterpreting the teachings. 
The error in (1) is that the examiner views only one small portion of Christenson, 
namely, "access to HOT data is given first over access to COLD data" (Final OA, 
page 13, 2 nd and 3 rd paragraphs). This clearly ignores the fact that other requests 
for HOT data (from low priority jobs) are being delayed in order to process accesses 
to COLD data from high priority jobs (col. 12, lines 25-27). Therefore, Christenson 
does not teach giving the HOT data unmetered access as the examiner alleges. 
Thus, the examiner has failed to consider the reference "as a whole" in violation of 
MPEP 2141.02. 

The error in (2) is that the examiner's interpretation is incorrect. The 
examiner assumes that "HOT data" is defined as data that is in a "HOT partition". 
This interpretation is explicitly contradicted by Christenson. Christenson explicitly 
does not define "HOT data" as data stored in a specific region (e.g. "HOT partition") 
but rather is defined by the frequency of access of the data: 

To that end, the data stored on the DASD units must be identified 
as either HOT data, COLD data, or neither. As will be appreciated, 
not all data will be HOT or COLD. HOT data will be considered data 
that is accessed more frequently than the average data, whereas 
COLD data will be considered to be data which is accessed less 
frequently with respect to the average data on a DASD unit. 

(Christenson, col. 7, lines 11-19) (Emphasis added) 

Therefore, data is not defined as "HOT" because it is in a HOT 
region/partition. As further evidence, Christensen explicitly states that HOT data is 
at times stored in a COLD partition: "...HOT data which is found in the COLD 
partition..." (col. 10, lines 64-65). Likewise, COLD data is at times stored in a HOT 
partition: "...COLD data which is in a HOT partition is moved..." (col. 11, lines 10- 
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11). Thus, the examiner's interpretation is incorrect. The examiner's rationale is 
flawed and has failed to establish a prima facie anticipation rejection. 

Furthermore, Christenson is directed to moving data to continuously changing 
locations in the storage device based on utilization of the device. Therefore, a 
presumption cannot be made that there is a predefined HOT region or predefined 
COLD region: 

For example, a unit may be considered overutilized or underutilized but 
then may receive certain portions of HOT data or COLD data which 
may change its status . For example, an underutilized DASD unit which 
is receiving a large amount of HOT data may become overutilized. 
Similarly, an overutilized DASD unit which is having HOT data taken 
therefrom, which is replaced with COLD data , may quickly become 
underutilized. 

(Christenson, col. 10, lines 41-49) (Emphasis added) 

As clearly stated above, a DASD unit can have its status changed since HOT 
data can be replaced with COLD data and vice versa. 

Accordingly, when considered in its entirety Christenson fails to teach each 
and every element of claim 1 and fails to establish a prima facie anticipation 
rejection. The rejection should be reversed and claim 1 allowed. The other 
independent claims recite related features of metered or unmetered access 
dependent upon predefined regions. Thus all rejections are improper. 

Conclusion 

For the reasons set forth above, all claims have been improperly rejection 
based on clear errors. The rejections should be reversed. 



Respectfully submitted 




Peter Kraguljac (Reg. No. 38,520) 
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